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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR: TEZPUR 

 

 

MAC Case No. 279 of 2010 

 

 

(1) Sri Bharat Datta 

Son of Shibaram Datta 

Permanent R/o Kutubpur, 

Nayangram, 

P.O. Malda West Bengal. 

Posting at the time of filing claim petition: 

No.3, CIDET, ECC, IU, PIN No. 901213 

C/o 99 APO. 

 

(2) Sri Aditya Datta 

(3) Sri Akash Datta 

 Both minors and represented by the claimant No.1          ... Claimants 

 

-Versus- 

 

 

1. Sri Manik Ghosh 

S/o Late Rit Kr. Ghosh 

Vill & PO: Gogamukh 

Dist- Dhemaji, Assam 

 

2. Sri Kishor Domai 

S/o Sher Bd Domai 

Vill  - Nepali, Pashigaon, 

PO- Jamugurihat 

Dist: Sonitpur 

Assam 

 

3. Sri Binod Singh 

S/o Sri Debanand Singh 

Vill & PO – Kharupetia 

Dist: Darrang, Assam 

 

4. Sri Santosh Singh 

S/o Siva Singh 

Vill & PO – Halleswar,  

Dist: Sonitpur 

Assam. 

 

5. United India Insurance Co Ltd 

Dhemaji Branch., Policy No. 130783/31/09/0100000590 

Valid upto 29.7.2010,  Insurer of vehicle No. AS-22-6263. 

 

6. Universal Sampo General Insurance Co. Ltd. 

A201 Crystal Plaza, 2
nd

 Floor, 

Opp to Infinity Mall, Oshiwara Link Road 

Andheri West Mumbai – 400058 

Issued by Mumbai Head Office.  

Policy No. 2314/50677010/00/00 

(Insurer of vehicle No. AS-12E-2336)                                         . .Opp Party 
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 Advocate for the claimant       :   Sri P.C Sharma 

 Advocate for OP No.1 & 3 :  Self 

 Advocate for OP No. 2 & 4 :         Sri L J Saikia 

 Advocate for OP No. 5 :  Sri S K Singh 

 Advocate for OP No. 6 :  Sri S K Singh 

  

  

PRESENT 

MS. A. AJITSARIA, AJS,  

Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur  

 

 

  Date of Argument :        14.3.2014 

  

 Date of Judgment :        15.3.2014  

 

 

J U D G M E N T 

 

 

 The instant claim petition has been filed by the claimants u/s 166  of the 

Motor Vehicles Act, 1988 claiming compensation for the death of Jhumpa 

Datta (hereinafter referred to as the “deceased”) who was the wife of the 

claimant No.1 and the mother of the Claimant No. 2 and 3. 

  

The case of the claimants, in brief, is that on 15.6..2010 the claimants 

along with Jhumpa Datta and their cousin Mamoni Dhar were travelling in the 

Winger bearing No. AS-12E-2336 and when they reached Dalgaon, the vehicle 

met with an accident when the Truck No. AS-22-6263 which was coming from 

the opposite direction dashed the Winger resulting in the instantaneous death of 

Jhumpa Datta, injury to others. It has been stated that the Winger too was badly 

damaged in the said accident which has been attributed to the rash and 

negligence of the driver of the Truck. It has been further stated that the accident 

occurred in front of the Circle office, Dalgaon and immediately police cane and 

took all the injured persons to Kharupetia PHC and Mangaldoi Civil Hospital 

and the dead body of Jhumpa Datta.  

 

The Opposite party No.1 and 3, owner and driver of the Truck bearing 

No. AS-22-6263 filed their written statement denying that the accident occurred 
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because of the negligence of the driver of the Truck. It has been further stated 

that at the relevant time the driver of the Truck had a valid driving license and 

the Truck was duly insured with the O.P. No.3 vide Policy No. 

130783/31/09/01/00000590 which was valid from 28.7.2009 to 27.07.2010.  In 

view of the same, it was stated that liability, if any, was to be borne by the said 

insurance company. Copies of the registration certificate, insurance policy, 

Driving licence of the driver of the Truck have been placed on record along 

with the written statement. 

 

The Opposite Party No.4, the driver of the Winger too filed his written 

statement stating inter alia, that there was no negligence on his part in driving 

the Winger on the relevant date. Moreover the said Winger being duly insured 

with the O.P No.6, compensation, if at all, ought to be directed to be satisfied 

by the O.P. No.6. The driver of the Winger stated that the accident occurred due 

to the negligence of the driver of the Truck. 

 

The Opposite Party No.5, United India Insurance Co. Ltd, insurer of the 

Truck filed the written statement and contested the case. It denied the material 

averments of the claim petition and pleaded, inter-alia, that the amount of 

compensation claimed by the claimant is highly exaggerated and speculative. It 

has also been stated that the accident occurred due to the rash and negligent 

driving of the driver of the Winger and there was no negligence on the part of 

the driver of the Truck. It has been further stated that the insurer is not liable to 

pay any compensation until and unless it is proved that the driver of the 

offending vehicle had valid driving licence and the conditions of Insurance 

Policy was not violated by the insured 

 

The Opposite Party No.6, The Universal Sompo General Insurance Co 

Ltd, insurer of the Winger, too filed its written statement denying all material 

averments in the claim petition. It has been further stated that admittedly there 

was no negligence on the part of the driver of the Winger and hence the OP 

No.6 is not liable in the instant case.  

 

On the basis of pleadings my Ld predecessor-in-office framed the 

following issues for adjudication :- 

1. Whether the accident took place due to the rash and negligent driving of 

the driver of the offending vehicle ?  

2. Whether the claimant is entitled to compensation as prayed for ? 
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During enquiry, the claimant No.1 examined himself as Claimant 

Witness No.1 (PW-1). The claimant was extensively cross examined by the 

Learned Counsel for both the Insurance Companies. Neither of the insurers 

have examined any witness in support of their respective plea.  

 

I have carefully perused the entire materials brought on record, heard 

both sides and my decisions on the issues are as follows :- 

 

Both the issues are taken up together for discussion and decision, for the 

sake of convenience and brevity. 

 

 The claimant has deposed that on the ill fated day when he along 

with his entire family and cousin sister were travelling in the Winger, the 

offending Truck being driven in a rash and negligent manner hit the Winger 

from the front in front of the Circle Office, Dalgaon at about 1.45 PM as a 

result of which his wife  died on the spot, his cousin sister suffered from 

multiple injuries and others too suffered from minor injuries. He further 

deposed that her wife earned by doing tailoring work and as a beautician and 

her monthly income was about Rs. 5,000/- per month. The deceased was aged 

about 31 years at the time of her death and had left behind their two minor 

children and the claimant as her legal heir. He proved the FIR as Ext 1, Ticket 

of Winger Service dated 15.6.2010 as Ext 2,  the Accident Information Report 

Ex-3, Certificate of conducting post mortem as Ext 4, Birth certificate of Akash 

Datta as Ext 5, Post Mortem Report of Jhumpa Datta as Ext 6, Cremation 

Receipt as Ext 6, Birth certificate of Aditya Datta as Ext 8, death Certificate of 

Jumpa Datta as Ext 9, Income Certificate of Jhumpa Datta as Ext 10, Service 

certificate of claimant as Ext 11. 

 

In the cross examination of the claimant No.1 is has come on record that 

the income of the claimant No.1 is Rs. 26,000/- and that he is presently serving 

in the Indian Army Intelligence Branch and posted at Bhatinda, Punjab.  

 

From Exbt 1 the FIR and Exbt 3 is the Accident Information Report it 

transpires that accident occurred involving the Truck No. AS-22-6263.  

 

Thus, the oral evidence of the claimant, coupled with the documentary 

evidence mentioned above, establishes that Jhumpa Datta died in the motor 
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vehicle accident, due to rash and negligent driving of the offending Truck No. 

AS-22-6263.  That the said Truck, the offending vehicle was insured with the 

opposite party No.5, United India Insurance  Co Ltd is not in dispute.  

 

PW 1 has stated that his wife used to earn Rs.5,000/- per month as a 

beautician and in support thereof has filed Ext- 10. Perusal of Ext 10 shows that 

it is a declaration   by the claimant, Bharat Datta that his wife is working as a 

beautician and doing tailoring works and that she is earning Rs.5000/- per 

month. The said certificate/declaration has been counter signed by the Officer 

Commanding, Eastern Command. In the cross examination of the PW 1, the 

PW 1 admitted that the said certificate was made by him and his Officer 

Commanding only endorsed his signature. It has been further admitted by him 

that they did not give the monthly statement of his wife’s earnings to the 

Officer Commanding. Learned Counsel for the OP No.5, has strenuously 

argued that the deceased ought to be considered as a non earning person and, as 

such, her income, at best, can be taken as Rs.3000/- per month and not more. 

 

 While answering the question as to “What should be the criteria for 

determination of the compensation payable to the dependents of a woman who 

dies in a road accident and who does not have regular source of income..”, the 

Hon’ble Supreme Court in Arun Kumar Agrawal and another –vs- National 

Insurance Co Ltd and others reported in MANU/SC/0507/2010 have laid 

down as such in paragraph 32: 

 

“….32. In our view, it is highly unfair, unjust and inappropriate to compute the 

compensation payable to the dependents of a deceased wife/mother, who does 

not have regular income, by comparing her services with that of a housekeeper 

or a servant or an employee, who works for a fixed period. The gratuitous 

services rendered by wife/mother to the husband and children cannot be 

equated with the services of an employee and no evidence or data can possibly 

be produced for estimating the value of such services. It is virtually impossible 

to measure in terms of money the loss of personal care and attention suffered 

by the husband and children on the demise of the housewife. In its wisdom, the 

legislature had, as early as in 1994, fixed the notional income of a non-earning 

person at Rs.15,000/- per annum and in case of a spouse, 1/3rd income of the 

earning/surviving spouse for the purpose of computing the compensation. 

Though, Section 163A does not, in terms apply to the cases in which claim for 

compensation is filed under Section 166 of the Act, in the absence of any other 

definite criteria for determination of compensation payable to the dependents of 

a non-earning housewife/mother, it would be reasonable to rely upon the 

criteria specified in clause (6) of the Second Schedule and then apply 

appropriate multiplier keeping in view the judgments of this Court in General 

Manager Kerala State Road Transport Corporation v. Susamma Thomas 

(Mrs.) and others (supra), U.P. S.R.T.C. v. Trilok Chandra (supra), Sarla 

Verma (Smt.) and others v. Delhi Transport Corporation and another (supra) 

and also take guidance from the judgment in Lata Wadhwa’s case. The 
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approach adopted by different Benches of Delhi High Court to compute the 

compensation by relying upon the minimum wages payable to a skilled worker 

does not commend our approval because it is most unrealistic to compare the 

gratuitous services of the housewife/mother with work of a skilled worker.” 

 

Hence as per the aforesaid judgment of the Hon’ble Supreme Court, the 

income of the non earning spouse is to be taken as 1/3
rd

 of that of the earning 

spouse. In the instant case, it has come on record (in the cross examination of 

PW1/claimant No.1) that the claimant No.1 is posted at Punjab and serving in 

the Indian Army. It has further come on record that the claimant No.1’s 

monthly salary is Rs. 26,000/-. Thus if the submission of the ld Counsel for the 

OP No.6 is to be accepted and the deceased is considered to be a non earning 

spouse, as per the ratio laid down by the Hon’ble Supreme Court in Arun 

Kumar Agarwal (Supra), her income would have to be taken to be 1/3
rd

 of the 

income of the claimant No.1 (her husband). Therefore if it is accepted that the 

deceased was not an earning spouse, her income would be, one third of 

Rs.26,000/-, that is, Rs. 8,666/- per month. In view of the said judgment and 

more so in view of the fact that the data with regard to the income of the 

claimant No.1 is available on record ( though it reflects the current income of 

the claimant No.1), the income of the non-earning spouse cannot be taken to be 

Rs.3000/- per month as submitted by the Learned Counsel for the OP No.6. 

 

As to Exbt 10, this Tribunal is of the considered opinion that a 

responsible officer, such as a Commanding Officer of a Unit of Indian Army 

would not counter sign a document/certificate unless the said officer believes 

the declaration made in the said certificate to be correct.  

 

In the case at hand however, since the claimant has himself stated that 

the income of his wife was Rs.5000/- per month, this Tribunal deems it 

appropriate to accept the monthly income of the deceased to be Rs.5000/- per 

month instead of the amount of the amount of one third of the income of the 

spouse , that is, Rs.8,666/- per month.  

 

The Hon’ble Supreme Court in Santosh Devi Vs. National Insurance 

Company Ltd.[ (2012) 6 SCC 421] in paragraph 18 has held that : 

“….18. Therefore, we do not think that while making the observations in the 

last three lines of paragraph 24 of Sarla Verma's judgment, the Court had 

intended to lay down an absolute rule that there will be no addition in the 

income of a person who is self-employed or who is paid fixed wages. Rather, it 

would be reasonable to say that a person who is self-employed or is engaged on 
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fixed wages will also get 30 per cent increase in his total income over a period 

of time and if he / she becomes victim of accident then the same formula 

deserves to be applied for calculating the amount of compensation.” 

 

Thus relying on the ratio of the aforesaid judgment of the Hon’ble 

Supreme Court, the claimants, in the instant case, are entitled to get 30% 

increase towards future prospect.  The annual income of the deceased is thus 

computed to be [Rs.5000/- + ( 30% of Rs.5000/- ) x 12 = Rs.78,000/- ].  

 

Relying once again on the ratio in Sarla Verma (Supra) case, one third 

(Rs. 26,000/-) is to be deducted for the personal expences of the deceased. 

Annual dependency therefore is calculated as Rs. 52,000/-.  

 

Besides loss of dependency, the claimant is entitled to some amount, on 

account of funeral expenses and loss of love and affection. The Hon’ble 

Supreme Court in Rajesh and Ors. Vs. Rajbir Singh and Ors. reported in 

MANU/SC/0480/2013 has held in paragraph 24 and 25 that an amount of 

Rupees One Lakh ought to be granted for loss of consortium, love and affection 

and an amount of Rupees twenty five thousand should be granted for funeral 

expences unless there is proof of higher expenditure on the said count. Thus, 

just and reasonable compensation to which the claimant is entitled is assessed 

as under:-           

 

Loss of dependency (52,000/- x 16 ) : Rs.   8,32,000.00 

Loss of consortium for the claimant No.1 : Rs.   1,00,000.00 

Loss of love and affection for the minor 

children 

 Rs.   1,00,000.00 

Funeral expences : Rs.      25,000.00 

Total : Rs. 10,57,000.00 

 

Having held the Truck No. AS-22-6263 to be responsible for the 

accident, the Opposite Party No. 5,  United India Insurance Co Ltd is to pay the 

award. The issue No. 2 & 3 is decided accordingly in favour of the claimant.  

 

A W A R D 

         

Rs. 10,57,000/- (Ten Lakh fifty seven thousand only) inclusive of no-

fault is awarded with interest @ 7.5% pa from the date of filing of the claim 
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petition, i.e. 19.8.2010 till payment. Out of the total awarded amount, an 

amount of Rs. 2,50,000/- each be invested in  separate fixed deposits, in the 

name of the two minor children of the deceased, namely Aditya Datta and 

Akash Datta in a Nationalised Bank, till the said two minors attain the age of 

majority. The OP No. 5, United India Insurance Co Ltd, is directed to pay the 

award within one month from the date of this order.  

 

Given under my hand & seal of this Court on this 15
th

 day of March, 

2014. 

 

 

 

          Member 

      Motor Accident Claims Tribunal 

      /Addl District Judge No.2 

              Sonitpur, Tezpur 

 

 


